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courts believe do in fact prevail among business men. Whether such 
notions really are the prevailing ones is obviously purely a question of 
fact. If the facts are as the courts have assumed them to be, there can 
be no question of the soundness of the result, both from the point of 
view of legal principle and that of sound business policy. 

W. W. C. 



MASSACHUSETTS TRUSTS AND THE INCOME TAX 

Decidedly the Massachusetts trust has advantages over the corpora- 
tion in this matter of taxation. 1 Some years back, in Eliot v. Freeman, 2 
the Supreme Court construed the language of the Tariff Act of August 
5, 1909, ch. 6, 3 which laid an excise tax on "every corporation, joint 
stock company or association, organized for profit and having a capital 
stock represented by shares, and every insurance company, now or here- 
after organized under the laws of the United States or of any State."* 
Stressing the word laws as opposed to law, the Court held that the tax 
was imposed only on organizations deriving powers from statutory 
enactment ; and that a Massachusetts trust could "hardly be said to be 
organized, within the ordinary meaning of that term ; it certainly was 
not organized under statutory laws as corporations are." It therefore 
was not included in the tax. Two years later came the Income Tax 
Act of October 3, 1913, ch. 16, sec. II G (a), 5 with a change of wording 
which at least has the appearance of being made to meet the above 
decision. The tax was to be levied upon the income of "every corpora- 
tion, joint-stock company or association, and every insurance company, 
engaged in the United States, no matter how created or organized, not 
including partnerships." The effect of the new statute on the Massa- 
chusetts trust came before the Supreme Court in Crocker v. Malley 
(March 17, 1919) U. S. Sup. Ct. Oct. Term, 1918, No. 649." The 

1 The Massachusetts trust is a creation of the profession in Massachusetts, 
designed originally to supply a means — not available under the corporation law 
of that state — of quasi-corporate dealing with real estate holdings ; transferable 
trustees' receipts taking the place of shares of stock. It has proved so success- 
ful as to be carried over into other fields. According to the constitution of 
the particular trust, its attributes are in varying degree those of a partnership 
(the earlier form) and those of a trust (the later form). Closer description, 
discussion and analysis, together with a collection of the printed material on 
this form of organization, can be found in S. R. Wrightington, Voluntary 
Associations in Massachusetts (1912) 21 Yale Law Journal, 311-326; and in 
Comments (1018) 27 ibid. 677-683. 

2 (1911) 220 U. S. 178, 31 Sup. Ct. 360. 

3 36 Stat. L. 11, 112. 

4 The italics throughout are the editor's. 

5 38 Stat. L. 114, 166, 172. 

"For a fuller statement of the facts see Recent Case Notes, infra, sub. tit. 
Trusts. 
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question there was whether the trustees had been properly taxed on the 
income from their holdings of stock in a corporation, the corporation 
having already been taxed on its own income. If they were a "joint- 
stock company or association," the additional tax was proper ; other- 
wise, not. The Circuit Court of Appeals' decided that the income 
received by the trustees was not income arising or accruing during the 
year "to the persons for whom they acted," under sec. II D, because 
there was nothing in the terms of the trust to make the trustees pay 
their receipts over, as income, until they so chose ; it found their powers 
and functions to "resemble those ordinarily exercised by the managers 
of an organization so constituted as to be itself a recipient of taxable 
income independently of the individuals beneficially interested in the 
property," much more than they resembled the powers of ordinary 
fiduciaries acting merely as such for ordinary beneficiaries. It there- 
fore lumped trustees and beneficiaries together as an "association" 
taxable under the Act. 

The weakness of the decision of the Circuit Court of Appeals would 
appear to lie in the insertion of a comma, throughout the opinion, 
between the phrases joint-stock company and or association. And it is 
at the fact that no such comma or other breaking of the text can fairly 
be implied, as well as at the argument derived from Eliot v. Freeman, 
that the Supreme Court aims when it says : "The trust . . . would 
not fall under any familiar conception of a joint-stock association, 6 
whether formed under a statute or not." The conclusion is that the 
beneficiaries, admittedly not partners in any sense, 9 are not by them- 
selves a joint-stock association; that the trustees by themselves are 
not; and that there is no ground for lumping the two to make them 
one. "We presume that the taxation of corporations and joint-stock 
companies upon dividends of corporations that themselves pay the 
income tax was for the purpose of discouraging combinations of the 
kind now in disfavor . . . There is nothing of that sort here." 

But there is here an invitation to the business men and the profession 
in other states to investigate the Massachusetts trust and its possibil- 
ities, both in the matter of taxation and in that of corporation-baiting 
more generally. 10 



"Crocker v. Malley (1918, C. C. A. 1st) 250 Fed. 817. 

8 Should the Act be amended to read in some such way as "joint-stock com- 
pany, or other association," it will be interesting to find whether the Massa- 
chusetts trust can avoid being held to be such an "association." It has already 
been held, by a lower court, to be an "unincorporated company" within the 
Bankruptcy Act. In re Associated Trust (1914, D. Mass.) 222 Fed. 1012. 

"Under Williams v. Milton (1913) 215 Mass. 1, 102 N. E. 355, because the 
management of the trust was not in the certificate-holders, but in the trustees. 

"See the discussions cited in note 1. To the cases therein cited should be 
added In re Associated Trust, supra. 



